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Abstract: The United Nations Convention on the Rights of the Child (UNCRC) is a universally agreed upon set of 

obligations and standards which recognise that children, independent of adults, are born with and entitled to the 

fundamental freedoms and rights that are inherent to all human beings. Article 3 of the UNCRC decrees that the best 

interests of the child must be a primary consideration of executive authorities, law-makers, judicial bodies, and relevant 

private institutions in all actions taken in matters concerning children. A review of relevant Australian State and Territory 

juvenile justice legislation revealed considerable disparity in interpretation and inclusion of the best interests principles. 

What the analysis revealed was that whereas the procedural rights of a young offender are met, much of the legislation 

does not extend to ensuring that what happens once the young person enters the juvenile justice system is in his or her best 

interests.  
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INTRODUCTION 

 Built on various legal systems and cultural values, and 

negotiated over a ten year period by governments, non-

government organisations, human rights activists, lawyers, 

health specialists, social workers, educators, experts on child 

development, and religious leaders, the United Nations Con-

vention on the Rights of the Child (UNCRC) is a universally 

agreed upon set of obligations and standards which recognise 

that children, independent of adults, are born with and are 

entitled to the fundamental freedoms and rights that are in-

herent to all human beings (United Nations Children’s Fund 

[UNICEF], 2008). Coming into force in 1990, it serves as a 

common reference or benchmark against which progress in 

meeting human rights standards for children can be meas-

ured and assessed. The UNCRC articulates, in 54 Articles 

and two Optional Protocols, the basic rights to which chil-

dren worldwide are entitled: survival, development, protec-

tion, and participation. Underpinning these rights are the 

four guiding principles of non-discrimination (Article 2), 

adherence to the best interests of the child (Article 3), re-

spect for life (Article 6), and regard for the child’s opinion 
(Article 12). 

 The focus of this paper is on Article 3 (adhering to the 

best interests of the child) and how this principle informs 

other UNCRC standards as they relate to Australian young 

people who come before the criminal justice system (Articles 

37 and 40). Specifically, the paper examines how the princi-

ple of best interests is enshrined in and informs Australian 
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State and Territory legislation
1
. As a relevant, national best 

interests framework does not currently exist in Australia, 
various writings (e.g., UN status reports) were examined for 
their recommendations on what should be considered when 
rendering best interests decisions, and a criterion was created 
in order to compare, contrast, and critique the State and Ter-
ritory Acts. 

BACKGROUND 

 There exist a range of international conventions, stan-
dards, treatises and rules articulating specific rights which, if 
applied, form a solid foundation for the operation of any 
juvenile justice system. For example, the United Nations 
Standard Minimum Rules for the Administration of Juvenile 
Justice (1985; the Beijing Rules) are a broad set of principles 
for its governance. The Rules include reference to the impor-
tance of an offender’s well-being and the need to ensure that 
the principle of proportionality is applied (Rule5). Reference 
is also made to the young person’s right to privacy (Rule 8), 
to legal assistance (Rule 15), and the need to understand and 
participate in the legal process (Rule 14). The Beijing Rules 
operate within the framework of the United Nations Guide-
lines for the Prevention of Juvenile Delinquency (1990a; the 
Riyadh Guidelines) and the United Nations Rules for the 
Protection of Juveniles Deprived of their Liberty (the Ha-
vana Rules; 1990b).  

                                                
1Australia has nine legal systems: the six state and two territory systems and one 

federal system. The federal government has exclusive power to make laws on matters 

such as trade and commerce, taxation, defence, external affairs, and immigration and 
citizenship; it also has concurrent powers (i.e., where both state and federal 

government are able to enact laws). The states and territories have independent 
legislative power in all matters not specifically assigned to the federal government 

(although where inconsistency between federal and state or territory laws occurs, 
federal laws prevail). Criminal law (including juvenile justice) is, therefore, under the 

jurisdiction of each State or Territory government.  
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 Perhaps the most well-known (and influential) instru-
ments to emerge from the United Nations, the Council of 
Europe and other bodies on children’s rights is the United 
Nations Convention on the Rights of the Child (UNCRC; 
1989). The first legally-binding international covenant to 
incorporate the full range of individual rights, the UNCRC 
serves to strengthen the protection rights outlined in the Bei-
jing Rules by providing a range of due process standards 
which recognize not only the child’s right to a fair trial, but 
also the need to adapt the trial process to meet the needs and 
rights of children. As such, it provides comprehensive mini-
mum standards for the treatment of all children and its intro-
duction has resulted in the establishment of a “near global 
consensus that all children have a right to protection, to par-
ticipation, to personal development and to basic material 
provision (Muncie, 2008, p.45).  

In fact,  

 The underlying principles of the UNCRC provide the 
standards applicable to all actions concerning children in the 
healthcare, educational, legal, civil, and social service do-
mains. Whilst the role, authority, and responsibility of par-
ents and guardians towards children remain fundamental, the 
UNCRC also implies that a child is neither the property of 
his or her caregivers nor the passive recipient of charity. In 
other words, the child is conceived as a human being who is 
the valid recipient of his or her own intrinsic rights (Van 
Bueren, 1998).  

 Treaties like the UNCRC are negotiated among United 
Nations Member States and are legally binding on the indi-
vidual States which subsequently become party to the in-
strument. This occurs either by signature

2
 and ratification

3
 

(see UNICEF, 2006a). The UNCRC has been ratified by 192 
countries including every UN Member State with the excep-
tion of the US and Somalia. In fact, it is the most extensively 
ratified UN document ever produced (Goldson & Muncie, 
2006; UNICEF, 2006b). Australia supported the UNCRC 
through its various stages and was one of the first countries 
to ratify it (December 1990) after gaining the approval of the 
Australian States and Territories. It became binding in Aus-
tralian Federal law on January 16, 1991 and was declared a 
relevant international instrument under the Human Rights 
and Equal Opportunity Act 1986 (The National Children’s 
and Youth Law Centre, 2004).  

ARTICLE 3: BEST INTERESTS OF THE CHILD 

 The notion of best interests of the child is enshrined in 
the UNCRC in Article 3 (see Table 1 below) and is pivotal 
as a core principle that underpins the standards set in subse-
quent Articles (Freeman, 2007). It decrees that in all actions 
taken by executive authorities, law-makers, judicial bodies, 
and relevant private institutions in matters concerning chil-
dren, the best interests of the child must be a primary consid-

                                                
2 ‘Signature’ constitutes a preliminary endorsement by a member State but does not 

commit a State to a binding legal obligation. Instead, it demonstrates a commitment to 
examine the treaty domestically and to consider ratification. While not equal to 

ratification, it obliges a State to refrain from acts that would defeat and undermine the 
instruments objective and purpose (UNICEF, 2006a). 

 ‘Ratification’ signifies agreement by the member State to be legally bound by the 

treaty’s terms. This requires the State to first sign the treaty and then fulfil its own 

national legislative requirements. Once the appropriate nation head (e.g., Head of State 

or Government) follows domestic constitutional procedures and makes a formal 
decision to become a State party to a treaty, the ratification instrument, along with a 

signed and sealed letter referring to the decision, is prepared and deposited with the 
UNs Secretary-General in New York. 

eration. However, that which constitutes best interests has 
not been defined in either past Conventions nor the current 
one, and is perhaps a contributing factor to justifications of 
gross violations of child rights in the name of ‘best interests’. 
In Australia, for example, the forced removal of Indigenous

4
 

children from their families and placement in institutions as 
a method of introducing these children to ‘civilisation’ was 
considered to be in the young Indigenous person’s best inter-
est. While it is not difficult to see how this example is an 
obvious misuse of the principle, other factors, such as the 
resources, developmental level, or the cultural traditions of a 
country may skew that which is considered to be the child’s 
best interests. For example, the food and income of many 
families in developing countries is contingent upon every 
capable family member, including children, working in order 
for the family to survive. It is known that some work can be 
hazardous and exploitative for children, and human rights 
doctrines (including the UNCRC) decree that children have 
the right to be free from harm and exploitation, but the same 
doctrines state that the child has a right to life and to sur-
vival. This raises an important dilemma: should the child risk 
survival to be free from harm and exploitation, or endure it 
and live? (Table 1). 

 The UNCRC does not offer a definitive statement of 
what is in a child’s best interest in any given situation but 
provides instead a framework that defines the application of 
the principle. Thomas Hammarberg (2008, p.5), Commis-
sioner for Human Rights (Council of Europe), stated that 
“though necessarily general and incomplete, a reasonable 
first building block towards the definition of what is in the 
best interests of the child is the sum total of the norms in the 
Convention”. In other words, the best interests principle is a 
governing rule which is defined through its application to 
other Convention Articles. For example, if one considers in 
combination Articles 5

5
, 8(1)

6
, and 30

7
, it is in the best inter-

ests of an Indigenous child to be raised in an Indigenous 
community (Office of the United Nations High Commis-
sioner, 1990). Moreover, while such a framework has been 
criticized as being vague and ambiguous, it would seem no 
less so than other concepts or principles within the legal sys-
tem, particularly those relating to the treatment of children. 
This was articulated by the majority in the Australian High 
Court decision in Marion’s Case [1992]:

8
 “it is true that the 

phrase ‘best interests of the child’ is imprecise, but no more 

                                                
 Consistent with ratification, accession signifies an agreement to be legally bound by 

the terms of a particular treaty.  It has the same legal effect as ratification, but is not 

preceded by an act of signature (same reference as signature and ratification). 
5 Article 5: States Parties shall respect the responsibilities, rights and duties of parents 

or, where applicable, the members of the extended family or community as provided 
for by local custom, legal guardians or other persons legally responsible for the child, 

to provide, in a manner consistent with the evolving capacities of the child, appropriate 
direction and guidance in the exercise by the child of the rights recognized in the 

present Convention. 

 Article 8(1): States Parties undertake to respect the right of the child to preserve his or 

her identity, including nationality, name and family relations as recognized by law 

without unlawful interference. 

 Article 30: In those States in which ethnic, religious or linguistic minorities or 

persons of indigenous origin exist, a child belonging to such a minority or who is 
indigenous shall not be denied the right, in community with other members of his or 

her group, to enjoy his or her own culture, to profess and practise his or her own 
religion, or to use his or her own language. 

 In Marion's case, it was held that courts may exercise a general supervisory role to act 

to protect the best interests of the child. This guardianship jurisdiction permits courts to 

overrule parents (and/or their Gillick competent children) who have refused treatment, 

and to authorise treatment based on the concept of 'best interests'. In addition, courts 
are capable of adjudicating disputes that relate to a child's proposed medical treatment 

in the event of a conflict between parents and children, or involving parents, children 
and medical practitioners. 
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so than the ‘welfare of the child’ and many other concepts 
with which the courts must grapple”. 

CHILDREN IN CONFLICT WITH THE LAW 

 Under the principles of the UNCRC, the phrase “children 

in conflict with the law” refers to individuals below the age 

of 18 who come into contact with the justice system as the 

result of being suspected, accused, or charged with commit-

ting a crime (UNICEF, 2006c). Most children or young peo-

ple in the juvenile justice system have committed minor 

crimes or petty offences such as vagrancy, truancy, running 

away from home or underage drinking. Otherwise known as 

‘status offences’, these are not generally considered criminal 

when committed by adults. Three Articles are of particular 

importance here, one of which speaks to the right of children 

to play an active role in any process which concerns them 

(Article 12) and the other two (Articles 37, and 40) specifi-

cally address the issue of juvenile justice (see Table 2). Ac-

cording to Article 12, children have the right to freely ex-

press their views in all matters that affect them and, more 

importantly, that their viewpoint should be given due weight 

in accordance with their age and maturity. These rights im-

pose clear legal obligations on State parties to not only rec-

ognise this right, but also to either directly “guarantee this 

right, or adopt or revise laws so that this right can be fully 

enjoyed by the child” (Office of the United Nations High 

Commissioner, 2009, p. 8). Both Article 3 and Article 12 are, 

according to the UN Committee
9
 on the Rights of the Child 

(the 'Committee'), central to implementing the provisions in 

Articles 37 and 40. (Office of the United Nations High 

Commissioner, 2007) Paramount to this consideration is that 

children and adults differ in their emotional, intellectual and 

psychological capacities and needs, and such differences con-

stitute the basis for the lesser culpability of a child in conflict 

with the law. With this in mind, the committee states that a 

child’s best interests are better articulated and represented by 

the use of restorative justice principles than they are through 
the employment of retribution philosophies (Table 2). 

 As compared to retribution with its focus on blame, guilt 
and punishment, restorative justice focuses on reconciliation, 
restoration, and healing (Zehr, 1990). An outgrowth of the 
victim rights movement, restorative justice incorporates 
many of the non-punitive Indigenous practices of mediation, 
dialogue, reintegration, and reparation in the resolution of 
conflict (Blomberg&Lucken, 2009). The underlying phi-
losophy is that the cause of criminal behaviour can be found 
in the societal alienation of certain members. Moreover, 

                                                
9 The Committee is the elected body of experts designed to examine the progress made 

by State parties in achieving their obligations to the UNCRC. 

while it is the responsibility of each individual to make posi-
tive choices, no one person exists separate to society and it 
is, therefore, the community’s responsibility to bring the 
errant individual back into a harmonious relationship with 
him- or herself as well as the broader society within which 
the individual lives. Restorative justice therefore embraces 
the principle of balance: the balancing of, in equal measures, 
victim, community and offender needs with the ultimate as-
piration of undoing the harm and damage caused by an of-
fence (Achtenberg, 2000).  

 Table 3 contrasts the underlying assumptions of the re-
storative paradigm with the more traditional retribution 
framework. This comparison highlights several important 
elements of the restorative justice approach. First, the of-
fender is not defined by his or her deficits but by the capacity 
to make reparation. Reparation is the action of repair or re-
newal and is a theological concept closely related to atone-
ment and satisfaction (Herbermann, 1913). Second, instead 
of an adversarial “contest” between the offender and the 
State directed by systematic rules, there is a focus on open 
dialogue and negotiation. Finally, that reintegration has been 
included into the restorative framework means it looks to the 
future of all those affected by a crime.  

 A cornerstone of the restorative justice approach is the 
use of conferencing as a pre-court diversion. Based on com-
munity justice principles, it involves a facilitated face-to-face 
meeting between the offender and victim (at a minimum), 
the goal of which is to repair harm and restore the commu-
nity to a pre-crime state of well-being. During the meeting, 
participants are encouraged to tell their stories about the of-
fence, ask questions and receive answers in an attempt to 
understand not only what happened but why it happened. 
According to the Judicial Council of California (2006), the 
benefits of restorative conferences include relationships be-
ing restored or not being further damaged; greater satisfac-
tion with the justice system; greater amounts of restitution 
being paid; a reduced rate of recidivism; reduced fear experi-
enced by the victims of crime; the victim’s and offender’s 
sense of community belonging is restored; victims receive 
restitution agreements they consider fair because they have 
helped in their creation; and offenders are fully involved in 
the decision-making processes. The benefits of taking a re-
storative rather than retributive approach have been shown in 
two large meta-analytic studies. For example, Smith, Gog-
gin, and Gendreau (2002) found that as compared to offend-
ers serving a community sentence, not only was recidivism 
greater for those serving a prison sentence but the longer the 
sentence, the greater the likelihood of recidivism. Smith et 
al. also found that electronic monitoring, compulsory drug 
testing, and boot camps had no significant effect on recidi-

Table1. Article 3: Best Interests of the Child 

Article No. Description 

3(1) 
In all actions concerning children, whether undertaken by public or private social welfare institutions, courts of law, administrative 

authorities or legislative bodies, the best interests of the child shall be a primary consideration. 

3(2) 

States Parties undertake to ensure the child such protection and care as is necessary for his or her well-being, taking into account the 

rights and duties of his or her parents, legal guardians, or other individuals legally responsible for him or her, and, to this end, shall take 

all appropriate legislative and administrative measures. 
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Table 2. Summary of Articles 12, 37 and 40 of the United Nations Convention on the Rights of the Child 

Article 12 The Child’s Opinion 

 
The child has the right to express his or her opinion freely and to have that opinion heard and be taken into account in any matter or 

procedure affecting the child 

Article 37 Deprivation of Liberty 

 

Children are to be deprived of liberty only as a last resort and for the shortest appropriate period of time. Any child who is deprived of 

liberty shall be separated from adults unless it is considered in the child’s best interests not to do so. A child who is detained shall have 

legal and other assistance as well as contact with the family 

Article 40 Administration of Juvenile Justice 

 

A child in conflict with the law has the right to treatment which promotes the child's sense of dignity and worth, takes the child's age 

into account and aims at his or her reintegration into society. The child is entitled to basic guarantees as well as legal or other assistance 

for his or her defence. Judicial proceedings and institutional placements shall be avoided wherever possible 

 

Table 3. Comparison of Retributive and Restorative Justice Philosophies (Adapted from Zehr, 1990) 

Retributive Justice Restorative Justice 

Offender accountability defined as taking punishment. Accountability defined as assuming responsibility and taking action to repair harm 

Punishment is effective. 

a. Threat of punishment deters crime. 

b. Punishment changes behaviour. 

Punishment alone is not effective in changing behaviour and is disruptive to community 

harmony and good relationships 

The offender is defined by deficits. The offender is defined by capacity to make reparation 

Focus on establishing blame, on guilt, on past (did 

he/she do it?). 
Focus on problem solving, on liabilities/obligations, on future (what should be done?). 

Emphasis on adversarial relationship. Emphasis on dialog and negotiation. 

Imposition of pain to punish and deter/prevent. Restitution or reparation as a means of restoring both parties; goal of reconciliation/restoration. 

Response focused on offender’s past behaviour. Response focused on harmful consequences of offender’s behaviour; emphasis on reintegration 

Dependence upon proxy professionals. Direct involvement by participants. 

 

vism rates. In a second meta-analysis, Bonta, Wallace-

Capretta, Rononey and McAnoy (2002) evaluated the impact 

of restorative justice programs on recidivism rates and found 

a significant reduction in recidivism associated with such 

programs. Moreover, little variation was found in the effect 

size for different types of program (e.g., victim-offender 

mediation programs, restitution). Although the authors point 

out that the majority of restorative justice programs reviewed 

involved offenders who were in the lower risk range for re-

cidivism, they also note that improved outcomes for this 

group is contrary to the risk principle (i.e., that low risk of-

fenders who engage in treatment have an increased likeli-

hood of re-offending). By way of explanation they postu-

lated that the restorative justice principles involved (e.g., 

accepting responsibility, payment of restitution) have a 

greater deterrent effect for this group of offenders. This is 

particularly relevant to juvenile offenders, the majority (ap-

proximately 90%) of whom will “age out” of crime by late 

adolescence (Gottfredson & Hirshi, 1990). Using restorative 

justice principles can, therefore, not only reduce recidivism 

during this peak period of offending, but also helps young 

people avoid becoming entrenched in a juvenile justice sys-

tem that carries with that carries within it the stigma of being 
a “criminal”.  

AUSTRALIAN THAT CARRIES WITHIN IT THE 
STIGMA STATE AND TERRITORY JUVENILE JUS-
TICE LEGISLATION 

 What follows is an examination of relevant Australian 
State and Territory juvenile justice legislation for the inclu-
sion of best interest principles. As previously noted, the 
UNCRC defines the principle of best interests through its 
application to other Convention Articles but does not offer a 
definitive criterion for what should be considered in best 
interests determinations. With the intent to aid would-be 
decision makers, a criterion was developed based on (a) Ar-
ticles 3, 12, 37 and 40, (b) responses by the UN Committee 
on the Rights of the Child to various status reports

109
(see, 

inter alia, United Nations, 2008, 2009; United Nations Chil-
dren’s Fund 2006a, 2006b) and (c) the principles of restora-
tive justice, to enable an examination of State and Territory 

                                                
109Each State party is required to periodically send the UN Committee on the Rights of 

the Child reports detailing the national situation of children’s rights. The Committee 
examines each report and raises concerns or makes recommendations to the State party 
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legislation. Specifically, the provisions of each relevant Act 
were examined for their inclusion of identified best interest 
considerations: Act provisions were considered compliant if 
they echoed the general ethos of the considerations identified 
in the criterion. The outcome for each state and territory Act 
is discussed below and summarised in Table 4.  

 Australian Capital Territory. Youth justice is primarily 
administered under the Children & Young People Act 
2008

11
;10 the Crimes (Restorative Justice) Act 2004 was also 

considered because it dictates whether an offender is eligible 
for a restorative justice conference. As shown in Table 4, the 
Children & Young People Act has an extensive inclusion of 
the best interest principle and states that the decision-maker 
must regard the best interests of children and young people 
as paramount in all decisions that directly and indirectly af-
fect them. In fact, it is the only Australian legislation of this 
type to include all considerations of best interests. That said, 
it does not meet the criteria on one count: The only provision 
for keeping children deprived of their liberty separate from 
adults is (a) during transportation to and from detention and 
court and (b) while at court. Another shortcoming is that while 
provision is made for the use of conferences, these are not 
defined by a restorative justice framework but referred to as 
‘family-group conferences’ (which do not include victims). 
The object of the conference is to encourage the child and 
child’s family to take part in decisions, to increase support for 
the child or young person by family members and significant 
people, and to help the child’s transition back into society.  

 The central tenet of the Crimes (Restorative Justice) Act 
is that the offender must accept responsibility for their 
criminal actions. Types of reparation include an agreement 
for financial compensation, an apology, a work plan, or plan 
to address offending behaviour. Involvement in the confer-
ence is voluntary and does not prevent the offender from 
pleading guilty; nor does participation influence sentence 
severity. For example, a court is not required to reduce the 
severity of any sentence subsequent to participation in a con-
ference; similarly, choosing not to be involved in a confer-
ence cannot resulted in a sentence of increased severity. 
What is disappointing about this particular Act is that despite 
its claim of focussing on ‘restorative justice’, it appears to 
have adopted only some of these principles. For example, 
while the objectives include enhancing “the rights of victims 
of offences by providing restorative justice as a way of em-
powering victims to make decisions about how to repair the 
harm done by offences” and setting up “a system of restora-
tive justice that brings together victims, offenders and their 
personal supporters in a carefully managed, safe environ-
ment”, Table 3 clearly shows that it does not (a) make the 
needs of the young offender a priority and (b) show any con-
sideration for the youth’s reintegration into the community. 
In fact, when considered in its entirety, not promoting the 
needs and interests of victim, community and offender in 
equal measures could be interpreted as contradicting a prin-
ciple that is integral to restorative justice paradigms. 

New South Wales 

 Relevant Acts in this jurisdiction are the Young Offenders 
Act 1997 and the Children (Criminal Proceedings) Act 1987. 

                                                
11 The Act also encompasses care and protection principles. 

The object of the Young Offenders Act was to establish a 
scheme that provides an alternative process to court proceed-
ings for children who commit certain offences through the 
use of cautions, warnings and youth justice conferences. 
Conferences are used to (i) enable a community-based, nego-
tiated response to offences involving all the affected parties; 
(ii) emphasise restitution by the offender and the acceptance 
of responsibility by the offender for his or her behaviour, and 
(iii) meet the needs of victims and offenders. All three prin-
ciples are fundamental to a restorative justice paradigm. 
Consistent with UNCRC suggestions, this Act incorporates 
two best interests principles: use of the least restrictive form 
of sanction and a preference for alternative and appropriate 
means of adjudication.  

 The commencement, conduct and outcome of court pro-
ceedings involving children and young people not diverted 
under the above Act are principally governed by the Chil-
dren (Criminal Proceedings) Act. This Act incorporates two 
elements of the UNCRC, namely the capacity for children to 
have rights and freedoms before the law that are equal to 
those of adults (including the rights to be heard and to par-
ticipate in processes that lead to decisions that affect them); 
the Act also promotes restorative justice principles, stipulat-
ing that children accept responsibility for their actions, make 
reparation (where possible) for their actions, and that chil-
dren who commit crimes be assisted with reintegration into 
the community. However, as shown in Table 4, the Act lacks 
commitment to (a) best interests generally, (b) the promotion 
of dignity, and (c) prioritising the needs of the young of-
fender. For example, while Section 33 of the Act permits the 
court to take various actions other than detention, it fails to 
articulate or imply that the court should use liberty depriva-
tion only as a last resort and for the shortest appropriate time. 

Northern Territory 

 The Youth Justice Act is a complete legislative frame-
work that covers all facets of the juvenile justice system, 
from investigation of offences and pre-court diversion, to 
court proceedings and sentencing, community supervision 
orders, detention centres and interstate transfers. The Act’s 
guiding principles involve restorative justice objectives and 
include the encouragement of accountability and responsibil-
ity, an emphasis on reintegration, and a stipulation that a 
balanced approach needs to be taken between the needs of 
youth, victim and community. As such, the Act is very 
UNCRC-orientated in that its provisions state that (a) crimi-
nal proceedings should not be instituted or continued if there 
are alternative means for dealing with a matter, and (b) a 
youth should only be kept in custody for an offence as a last 
resort and for the shortest appropriate period of time. Whilst 
the Act does not explicitly articulate the primacy of best in-
terests, it nonetheless appears to apply these in a comprehen-
sive manner. 

Queensland 

 The Juvenile Justice Act 1992 includes a charter of 20 
juvenile justice principles that guide officers in the operation 
and application of the Act, and includes stipulations (a) that 
the youth justice system should uphold the rights of children, 
keep them safe and promote their physical and mental well-
being (s.2), (b) that children being dealt with under this Act 
should be treated with respect and dignity, including while 
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Table 4. Best Interests Principles in State and Territory Legislation 

 ACT
1 

ACT
2 

NSW
3 

NSW
4 

NT QLD SA Tas Vic WA 

The child’s best interests of primary 

consideration in all decisions and actions 
          

Is stated that a child’s right to dignity and 

worth needs to be promoted and respected 

and/or not compromised 

          

Is stipulated that one the Act’s priorities is 

to meet the needs of offenders 
          

Child entitled to legal advice or 

representation 
          

Liberty deprivation (i.e., custody or 

detention) defined only as a last resort and 

if necessary only for the shortest possible 

time 

          

Children deprived of their liberty separated 

from adults  
          

Restorative justice practices offered 

(circles, mediation or conferencing) 
   

Can be 

referred 
      

Offenders encouraged to take 

responsibility for their actions 
          

Restitution/reparation offered as a means 

of reconciliation/restoration between 

offender and victim 

          

A desire to promote a child’s reintegration 

into society 
          

Provision for the child to be adequately 

informed regarding matters concerning 

him or her 

          

Offenders given the opportunity to 

participate in decision-making processes 
          

Note: 1 = Children & Young People Act 2008; 2 = Crimes (Restorative Justice) Act 2004; 3 = Young Offenders Act 1997; 4 = Children (Criminal Proceedings) Act 1987. 
 
the child is in custody (s.3a), and (c) that a child detained in 
custody should only be held in a facility suitable for children 
(s.18). According to the definitions of the best interest prin-
ciple as articulated in this review, this Act has the highest 
inclusion and application of the principle (see Table 4). 

South Australia 

 Whereas the Queensland legislation is the most consis-
tent with the principles enshrined in the UNCRC, the South 
Australian Young Offenders Act 1993 is the least. This Act 
gives primacy to (a) making the young person aware of their 
obligations under the law, and conscious of the conse-
quences for any breaches, and ensuring that the community 
is protected from that behaviour. (b) In fact, the only best 
interests provisions are the entitlement to legal representa-
tion, and that the child be kept informed of, and have the 
opportunity to participate in, the decision-making process. 
No reference is made to restorative justice principles, and 
while the Act does state that “compensation and restitution 
should be provided, where appropriate, for victims of of-

fences committed by youths”, this falls substantially short of 
the values inherent in restorative justice paradigms. For ex-
ample, while the objectives set out in s.3 are guiding stan-
dards intended to be applied across all sections of the Act, 
these are in conflict with the principles of conferencing 
predicated on restorative justice principles. As previously 
observed by Wundersitz and Hunter (2005), the Act’s objec-
tives contain no reference to these principles and thus subse-
quently fails to provide adequate legislative guidelines for 
this practice. 

Tasmania 

 A major emphasis of this State’s Youth Justice Act 1997 
is pre-court diversion, with detention stipulated as suitable 
only as a last resort. Restoration or reparation of harm done 
by the offender is achieved through the involvement of of-
fender, victim, and the community who participate in com-
munity conferences. That said, community protection and 
the enhancement of victim rights is the predominant princi-
ple informing these conferences. The Act also fails to in-
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clude provisions for the best interests and needs of the young 
offender, nor is there any consideration of the child’s reinte-
gration into society.  

Victoria 

 The Children, Youth and Families Act 2005 also empha-
sises a diversionary approach, and is the only Act to stipulate 
the prioritisation of young offender needs. However, what is 
perplexing, and arguably discriminatory, about the Act is 
that it is designed to recognise the inherent rights of children 
– as stipulated by the UNCRC – but many of these rights 
apply only to children in care and protection situations 
(which are also covered under this Act) and not those in-
volved in the criminal justice system. That said, it is one of 
only two Acts (Queensland is the other) which state that 
children deprived of their liberty are to be separated from 
adults (other Acts stipulate that this extends only to court 
cells). It also includes the option of pre-sentencing group 
conferences that, despite a lack of reintegration emphasis, 
include the opportunity for the offender to take responsibility 
and make reparation. And whilst the Act does not articulate 
that liberty deprivation is to be used only as a last resort, its 
sentencing principles distinguish between the developmental 
needs of children as separate from adult needs, and highlight 
matters that the court must take into consideration when de-
termining a sentence (e.g., the need to minimise the stigma 
of receiving a court order).  

Western Australia 

 The Young Offenders Act 1994 makes no reference to the 
best interests principle, lacks a focus on the specific needs of 
young offenders, does not stipulate the promotion and re-
spect of a child’s dignity, and states that youths over the age 
of 16 years can reside in the same prison as adults (although 
they cannot share the same cell). Despite these limitations, 
the Act does make provision for Juvenile Justice Teams 
(JJT) to deal with children and youths who have committed 
minor offences or are in the early stages of offending (West-
ern Australian Department of Correctional Services, 2006). 
The JJT process follows the same principles of a restorative 
conference in that the young offender, his or her parents, and 
the victim(s) meet face-to-face to discuss the offence and 
agree on penalty. The teams offer young people a choice: to 
participate and complete the mediation process or to have the 
matter dealt with in court. If the young offender chooses to 
participate he or she must accept responsibility for their ac-
tions; if they do not, the matter is referred back to the courts. 
JJT outcomes are similar to conferences in that they require 
an agreed-upon action plan that may include a formal apol-
ogy, community work or financial compensation. If the 
young person complies with all action plan conditions the 
matter is disposed of without a conviction being recorded 
against the youth. 

DISCUSSION AND CONCLUSIONS 

 The UNCRC sets out comprehensive minimum standards 
for the treatment of all children and its introduction has re-
sulted in the establishment of a “near global consensus that 
all children have a right to protection, to participation, to 
personal development and to basic material provision” 
(Muncie, 2008, p.45). One of the core principles underpin-
ning these rights (and the standards set in subsequent Arti-

cles) is the notion of best interests of the child; that is, in all 
decision concerning children, a primary or greater considera-
tion is acting in the child’s best interests. This paper has con-
sidered how the best interests principle has been articulated 
in Australian State and Territory legislation for young people 
who come into conflict with the law. What this analysis re-
veals is an alarming degree of disparity between the various 
jurisdictions in their application of Article 3. 

 A breakdown of the percentage inclusion of best interests 
principles for each jurisdiction is provided in Table 5. South 
Australia is the least compliant with the tenor of Article 3, its 
interpretation by the UN Committee on the Rights of the 
Child, and the principles of restorative justice. In fact, the 
only reference to best interests in this legislation is that relat-
ing to due process (i.e., the right to legal advice and repre-
sentation). Moreover, while reference is made to the need for 
compensation and restitution to the victims of crime, the 
legislation fails to frame this in a way that is consistent with 
the values inherent in restorative justice paradigms (Wunder-
sitz & Hunter, 2005). Juvenile justice legislation in both ter-
ritories (ACT and NT) are UNCRC-orientated, but in the 
case of the ACT, its Crimes (Restorative Justice) Act serves 
to somewhat undermine gains made in the Children & Young 
People Act. The strongest representation of the best interests 
principle, by way of its juvenile justice charter, is found in 
the Queensland legislation.  

 However, representation, does not necessarily translate 
into practice. Consider the principle which stipulates that 
liberty deprivation (i.e., custody or detention) should be used 
as a last resort. Not only is there considerable discrepancy 
between jurisdictions in terms of the number of juveniles 
detained in custody, these discrepancies cannot be explained 
in terms of a failure to enshrine the principle in the relevant 
legislation. In 2007, the lowest rate of detention following 
conviction was in Victoria (9 per 100,000) where the princi-
ple is not endorsed and the highest rate in the Northern Terri-
tory (127.9) per 100,000) where it is (see Taylor, 2009). And 
while the Queensland legislation has the strongest represen-
tation of best interest principles, its rate of 32.2 per 100,000 
is equivalent to the remaining three jurisdictions where the 
principle is also not endorsed

12
.11Although the profile differs 

somewhat for offenders remanded in custody with NSW 
(131 per 100,000) being highest, Queensland is a close sec-
ond (115 per 100,000)

13
.12Victoria was equal lowest (at 21 per 

100,000) with the Northern Territory. Inconsistencies be-
tween legislation and judicial practice raise questions about 
the extent to which best interests practices are followed in a 
climate where social control and the management of risk has 
become a function of particular political imperatives (Gold-
son & Muncie, 2006; Hendrick, 2006).  

 Three omissions in many jurisdictions are of particular 

concern when one considers the growing trend to “adultify” 

(Jacobs, 2001) young people. The first is a failure in all but 

one jurisdiction (ACT) to make best interests a primary con-

sideration in all decisions and actions relating to the young 

offender. This failure is, of course, consistent with both the 

current risk discourse (whereby social control rather than 

                                                
12

11For 2007, the rate per 100,000 were as follows: ACT = 37.0; NSW = 38.0; and SA 
36.5 
13

12Rates per 100,000 for the remaining jurisdictions are as follows: ACT = 11; SA = 37; 
Tasmania = 11; WA = 82. 
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social welfare has become the dominant paradigm) and no-

tions of retributivism which seek to make young offenders 

more accountable for their crimes (Goldson& Muncie, 2006; 

Hendrick, 2006), and the emerging trend in many jurisdic-

tions to transfer young people to the adult system for adjudi-

cation on the basis of offence severity or the frequency of an 

individual’s offending (Muncie, 2008). Such practices un-

dermine and devalue the very philosophy that underpins a 

separate system of justice for young offenders. The second 

glaring omission in much of the legislation reviewed is the 

failure to acknowledge that the young person’s right to dig-

nity and worth is to be promoted and respected. As Van 

Bueren (1998) has noted, this principle cannot be met when 

legislation is characterised by general deterrence and puni-

tiveness. Finally, just over half of the legislation reviewed 

fails to articulate that the needs of the young offender should 

be a priority. Young offenders are more amenable to treat-

ment and more likely to benefit from rehabilitation efforts 

than their adult counterparts (Scott &Grisso, 1997) and, as 

such, one would expect a focus on the provision of empiri-

cally-based rehabilitative services to young people. Unfortu-

nately, this has not been the case in many jurisdictions (see 

Day & Casey, 2008). The strengthening of the “get tough” 

philosophy, in conjunction with politicizing of youth crime, 

has seen the funding of rehabilitation programs decrease in 

many jurisdictions. Moreover, despite overall crime rates not 

increasing to any appreciable extent, there has been an in-

crease in the number of young people detained in custody, a 

situation which not only contravenes the best interests prin-

ciple but also Articles 37 (i.e., imprisonment only as a last 
resort) and 40 (i.e., social reintegration) of the UNCRC.  

 In conclusion, it would appear that while juvenile justice 

legislation in Australia serves to ensure that the procedural 

rights of a young offender are met, much of the legislation 

does not extend to ensuring that what happens once the 

young person enters the juvenile justice system is in his or 

her best interests. The UN Committee on the Rights of the 

Child has highlighted the irony of the current situation, 

pointing out that if the system does not protect and guarantee 

the rights of the child, how can one expect that children, with 

such a poor example, will respect the human rights and fun-

damental freedoms of others? There is a need for legislative 

change that ensures young people who come before the 

courts have their cognitive, psychosocial and emotional 

needs considered with respect to the legal process and any 

subsequent outcomes. In the face of the current trend for 

adultification and the heavy emphasis on custodial sentences, 

that legislation should allow for alternative sentencing op-

tions that promote pro-social lifestyles and enables the courts 

to act in a manner that is both therapeutically and proce-
durally just and equitable.  
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